Editor's Note: Reconsideration denied by Oder dated April 13, 1999

BENSON- MONTT N GREER R LLING GORP.

| BLA 96-485 Deci ded Decenber 9, 1998

Appeal froma decision of the Deputy Gormissioner of Indian Affairs,
Bureau of Indian Affairs, denying an appeal of a Mneral s Managenent
Service order requiring the recal cul ati on and paynent of anmounts due on
Jicarilla Apache Tribal |eases. ME 89-0391-1ND

Affirned in part, as nodified; reversed in part.

1.

Accounts: Paynents--Administrative Authority:
General | y--1ndi ans: Leases and Permts:

General ly--1ndians: Mneral Resources: Gl and Gas:
Royalties--Q| and Gas Leases: Royalties:

General ly--Satute of Limtations

Astatute establishing tine limtations for the
commencenent of judicial actions for danages on behal f
of the Lhited Sates does not |imt admnistrative
proceedi ngs wthin the Departnent of the Interior.

ntracts: Gonstruction and (peration: General

Rul es of onstruction--1ndians: Leases and Permts:
General ly--1ndians: Mneral Resources: Gl and Gas:
Royal ti es

The Board' s task when faced wth construing a contract
isto determne and give effect to the intent of the
parties as gleaned fromthe instrunent as a whol e,
according a reasonabl e interpretation to all parts of
the instrunent and ascribing to the contract |anguage
its ordinary and conmonl y accepted neaning. Wen an
agreenent between an oil and gas | essee and a Tri bal

| essor grants the Tribal |essor a 50-percent interest
innet profits of production fromcertain Tribal
properties and creates a net profits account into which
the proceeds of all oil, gas, and other hydrocarbons
accruing to the Tribal interest fromthose properties
Wl |
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be credited and agai nst which all the all owabl e costs
and expenses incurred by the | essee in devel opi ng,
operating, equipping, and nai ntai ning the properties
w il be charged, MVB properly requires the | essee
tocredit the received tertiary incentive revenue
attributable to those properties in the net profits
account i ng.

3. Atorney Fees: Equal Access to Justice Act: Adversary
Adj udi cation--Equal Access to Justice Act: Adversary
Adj udi cation--Equal Access to Justice Act: Application

Arequest for an award of costs and attorney fees under
the Equal Access to Justice Act, 5 US C § 504 (1994),
W Il be deni ed where there has been no adversary

adj udi cation as defined by 43 CF. R 88 4.602(b) and
4.603(a).

APPEARANCES. Mchael G Ml oney, Esq., Austin, Texas, for Benson-Mntin-
Geer Dilling Gorporation;, Peter J. Schaunberg, Esg., Howard W Chal ker,
Esq., Geoffrey Heath, Esq., Sarah L. Inderbitzen, Esg., and Lisa K Hermer,
Esq., Gfice of the Solicitor, US Departnent of the Interior, Vdshi ngton,
DC, for the Mneral s Managenent Servi ce.

(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

Benson-Mntin-Geer Drilling Qorporation (BM3 has appeal ed a
January 26, 1996, decision of the Deputy Gonmissioner of Indian Affairs
(Deputy Commissioner), Bureau of Indian Aifairs (BIA), denying its appeal
of a Novenber 15, 1989, Mneral s Managenent Service (M) order directing
BMGto performa restructured accounting of the Jicarilla Apache Tribe's
(Tribe) net profits account to include all expenses and revenues rel ated
to Tribal |eases coomitted to the East Puerto Chiquito Mancos Lhit (
during the period August 1980 through January 1981, includi ng $876, 971 of
tertiary incentive revenue, and to pay the additional net profits share and
royal ti es due.

BMGis the | essee of Tribal oil and gas | ease Nos. 235, 237, 238, 287,
and 432, enbracing lands wthin T. 27 N, R 1 E, and T. 27 N, R 1 W,
New Mexi co Principal Meridian (NN, Ro Ariba Gounty, New Mexico. n
Cctober 18, 1979, BM5 and the Tribe executed a Joi nt Devel opnent Cont ract
(Gontract) authorizing the cooperative devel opnent of the oil and gas
under the unleased S2sec. 16, T. 27 N, R 1 E, NWM and Tribal |ease
Nos. 235, 238, and 432.

h Getober 18, 1979, BMsand the Tribe al so entered into a Secondary
Recovery Lhit Program Agreenent (Agreenent) covering | and included wthin
the five Tribal |eases and the S/2sec. 16, which toget her conprised the
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BPOW 1/ The Agreenent divided the affected | ands into two distinct
groups wth different royalty rate provisions. The lands wthin Tribal

| ease Nbs. 235, 238, and 432 and the S/sec. 16 were designated as "235-
238-432-Section 16" lands and were subject to a royalty rate of 1/6 of

the val ue of production (16.67 percent) until payout and a 50 percent net
profits interest thereafter. See Agreenent at 6, section 8. 2/ The | ands
wthin Tribal |ease Nos. 237 and 287 covered by the BPOW were denoted as
"237-287" lands (Agreenent at 4, section 5) and had an initial royalty rate
of 12%percent which escal ated to 25 percent, under certain circunstances.
See Agreenent at 11, section 11.

Section 10 of the Agreenent defined the net profits interest accruing
to the "235-238-432-Section 16" lands. This section, which is pivotal to
this appeal, states:

In this Section 10, the "235-238-432-Section 16" | ands
shall be called the "properties". A so for the purposes of this
Section 10 the share of the proceeds fromthe sale of all oail,
gas and ot her hydrocarbons whi ch accrue after the effective date
of the unit, after deducting all proceeds of production accruing
to the Tribe's share of production (subject to the Joint
Devel opnent Gontract between the Tribe and BM5 as to these
tracts) and taxes | egal |y assessed and payabl e neasured by
production, wll hereafter be referred to as the "Tri bal
Interest”.

There i s hereby assigned 50%of all oil, gas and ot her
hydrocarbons that may be all ocated to the properties that accrue
after the effective date to the Tribal interest; |ess, however,
that part of such 50%interest in the production accruing to the
interest, the proceeds of which are equal to 50%of all costs
incurred after the effective date by BM5in devel opi ng,
operating, equipping and mai ntai ning the properties as
herei nafter set forth, it being the intention of the parties that
BVG wi I |

1 Inaletter dated Dec. 14, 1978, BMG proposed to the Tribe that the
BEPOW be forned for secondary recovery purposes. Qopies of the proposed
unit agreenent and unit operating agreenent were apparently attached to the
Agreenent al t hough no such copi es have been included in the case file. BMG
asserts that the Tribe approved the EPQW on Nov. 2, 1979 (see S atenent of
Reasons (SR, Appendix 1 at 1), and it appears that the unit agreenents
were executed on June 1, 1980. See Nov. 15, 1989, MM Qder at 1.

2/ Athough the Agreenent indicated that the term"payout” was defined in
the Gontract, we have found no such definition in the Gontract, even though
the Gontract itself refers to "payout as defined in this Joint Devel opnent
ontract."” See ntract at 4, paragraph 3. M defines payout as the

poi nt at which the proceeds fromthe sal e of |ease production exceed the

| essee' s costs of devel oping, operating, and naintai ning the BPQMU  See
Answer at 1 n.3.
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cause to be assigned, as the net profits interest, 50%of the
net profits, if any, that are realized by BV f romowner ship,
nai nt enance, devel opnent and operation of the properties in
accordance wth the terns and provi si ons hereof.

* * * [T]he interest hereby assigned to the Tribe is
exclusively an interest in net profits, as hereafter defined,
and the Tribe shall |ook exclusively to the oil, gas and ot her
hydr ocar bons produced fromthe properties for the satisfaction
and realization of the net profits interest.

BMG shal | pay all costs and expenses incurred after the
ef fective date in devel opi ng, operating, equipping and
nai ntai ning the properties, * * *, BM5shall have excl usi ve
charge and control of the narketing of all oil, gas and ot her
hydrocarbons al |l ocabl e to the net profits interest and shal l
nar ket such production proportionately with and on the sane terns
as the Tribe's share of the production fromthe properties and
shal | collect and receive the proceeds of the sale of all such
production; provided, however, that the Tribe shall at all
tines have the right to take its share of production in kind,
on six nonths notice, subject to federal statutes and applicabl e
regul ati ons.

* * * * * * *

Into the net profits account shall be credited the proceeds
of all oil, gas and hydrocarbons accruing to the Tribal interest
after the effective date.

Against the net profits account shall be charged the
fol | ow ng:

Al costs and expenses incurred by BMG after the effective
date in devel opi ng, operating, equipping and nai ntai ni ng the
properties (including costs of gas or water injection, pressure
nai ntenance or requisite related facilities) * * *.

The charges provi ded above shall be reduced by all other
noni es and the narket value at the tine of receipt of all other
things of val ue recei ved by BM5 by virtue of the ownership of
the properties and personal property and equi pnent | ocat ed
thereon or used in connection therew th, exclusive of the sale
price of its interest in the properties should BMGsell all or
any part of its interest therein subject to the net profits
interest. Such credit itens shall be taken into account sol ely
for determnation as to whether net profits exist and the Tribe
shall have no interest therein. These credit itens are limted
to those installed after the effective date of the unit; it being
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the intention of the parties that personal property and equi pnent
now instal l ed be excluded in the accounti ng of equi pnent costs or
credits.

Al credits to the net profits account shall be applied
to the unliquidated bal ance of the above itens. The total net
profits fromthe properties shall be determned by deducting the
total charges properly nade agai nst the net profits account from
the total credits properly nade into it, and the Tribe shal |
participate in 50%of the net profits derived fromthe properties
as herein provided only after and while all charges properly
charged agai nst the net profits account shall have been recovered
fromthe credits nade i nto such account and a credit bal ance
shall exist therein as of the date of distribution.

* * * * * * *

The Tribe shall never be responsible for the paynent
of any part of the costs and expenses charged agai nst the net
profits account or for any liabilities incurred in connection
w th the ownership, devel opnent, operation and nai nt enance of
the properties and BM5 covenants wth the Tribe to hold the
Tribe harmess fromany and all such responsibility and
[iability: provided, however, all such costs and expenses shal |
nevert hel ess be charged agai nst the net profits account to
the extent herein provided.

(Agreenent at 7-11.)

Section 11 of the Agreenent set variable royalty provisions for Tribal
| ease Nos. 237 and 287:

[Flor any nonth followng that in which the cumul ative (from

the effective date of unitization) expense exceeds the cumil ative
incone, the Tribe's royalty rate shall be 12-1/2%and for any
nonth fol l owng a nonth in whi ch the cumul ati ve i ncone exceeds
the cunul ative costs, the Tribe's royalty rate shall be 25% For
the purposes of this Section 11 "incong" neans gross proceeds of
production all ocated to the subject |eases after deducting all
royal ties and taxes | egal |y payabl e neasured by production and
"costs" neans that share allocated to each of these | eases of

all unit costs of drilling, conpleting and equi pping wells and

i n devel opi ng, operating, equipping and nai ntai ning the unit
facilities (including costs of gas or water injection, pressure
nai ntenance or requisite related facilities) * * *.

(Agreenent at 11.)
In 1979, pursuant to the nandate of the Energy Gonservation and

Production Act of 1976, 15 US C 8 757(j)(1) (1982), directing the
anmendnent
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of oil price control regul ations established under the Evergency Petrol eum
Allocation Act of 1975 (EPAY), 15 US C 88 753(a), 757(a) (1976), to
"provide additional price incentives for bona fide tertiary enhanced
recovery techniques,” 3/ the Departnent of Energy (DCE) adopted
regul ations, effective ctober 1, 1979, creating a tertiary incentive
program 44 Fed. Reg. 51148 (Aug 30, 1979). This programpernmitted a
"qual ified producer” to charge a price higher than the BPAA ceiling price
for crude oil in order to recover 75 percent of specified "recoupabl e
al | oned expenses" of qualified tertiary recovery projects. 10 CF R
§ 212.78 (1980); see O anmond Shammock Gorp. v. Edwards, 510 F. Supp. 1376,
1381 (D Del. 1981) Pennzoil Gl & Gas, Inc., 109 IBLA 147, 148 (1989),
aff'd, 751 F. Supp. 602 (1990), aff'd, 928 F. 2d 1139 (TECA 1991). The
difference between the regul ated ceiling price and the higher narket price
(less any ad val oremor severance taxes attributable to the excess) was
terned "tertiary incentive revenue.”" 10 CF. R § 212.78(c) (1980). The
regul ati ons defined a "qualified producer” as one who "possesses an
interest in the property on which the project is |located and contributes to
the initiation or expansion of the project.” 10 CF. R § 212.78(c) (1980).
The regul ations further provided that above-ceiling prices coul d be
charged for crude oil produced fromproperties other than those involved in
enhanced recovery projects if necessary to recover the all oned expenses.
Se 10 CF R § 212.78(a)(2), (c) (1980); DE Interpretati on 1980-7,
45 Fed. Reg. 33951 (May 21, 1980)

BMG participated in the tertiary incentive programby qualifying the
BPOW as an enhanced recovery project and incurred $1, 227, 190 i n enhanced
recovery project expenses (costs) on the BPOMJU For the period August 1980
t hrough January 1981, BM5 sol d the production fromthe BPOMU at unregul at ed
(above-ceiling) prices, receiving $499,969 in tertiary incentive revenue.
Because the proceeds fromthe EHPOMJ were insufficient to recoup all of
BMG s costs, BMcal so sold oil production fromthe Ganada Qitos Lhit (Q3Q)
at unregul ated prices, collecting an additional $377,002. BMS charged al |
of the recoupabl e al | oned expenses of the project agai nst the Tribe s net
profits account, but did not credit any of the total $876,971 in tertiary
incentive revenue to the net profits account. Throughout this period the
Tribe took its royalty interest in kind.

By letter dated April 30, 1986, MVB notified BMc of the initiation
of an audit of BMGs activities relating to Tribal |eases and units
involving Tribal |eases for the period March 1, 1980, through February 28,
1986.

3/ "Tertiary enhanced recovery techni ques" were defined as

"extraordi nary and hi gh cost enhancenent technol ogi es of a type associ at ed
wth tertiary applications including, tothe extent that such techni ques
woul d be unecononical wthout additional pricing incentives, mscible fluid
or gas injection, chemcal flooding, steamfl ooding, m croenul sion
flooding, in situ conmbustion, cyclic steaminjection, polyner flooding, and
caustic flooding and variations of the sane. The President shall have
authority to further define the termby rule.”

1I5USC 8757(j)(2) (1982). See 44 Fed. Reg. 51148 n.1 (Aug. 30, 1979).

146 | BLA 392

WAW Ver si on



| BLA 96-485

In an order dated Novenber 15, 1989, MVB directed BM5to performa
restructured accounting of the Tribe's net profits account to include all
the expenses incurred and all revenues received as a result of BMGs
participation in the enhanced recovery programand to pay the additional

net profits share and royalties due. Specifically, M ordered BMGto
credit the $876,971 in tertiary incentive revenue collected fromboth the
BPOW and the QQJto the Tribe's net profits account on a nonthly basis as
it was actual ly received during the period August 1980 through January 1981
and recal cul ate before and after payout royalties.

BMG appeal ed the MVB order to the Acting Deputy Cormm ssi oner of
Indian Affairs, BIA who issued a decision on February 2, 1994,
nodi fying the order to recal culate royalties. The Acting Deputy
Gornmi ssi oner upheld M finding that BM5 had i nproperly conputed the
payout point by failing to credit the tertiary incentive revenue to the
Tribe' s net profits account. She concl uded, however, that BMG s deduction
of tertiary recovery costs fromthe net profits account shoul d have been
limted to 57.011 percent, i.e., the percentage of the total costs
correspondi ng to the percentage of the total revenue received for
production fromthe BPOW ($499, 969 di vi ded by $876,971). She
correspondi ngly held that only the $499,969 in revenue directly
attributabl e to sales of production fromthe BPOW shoul d have been
included in the Tribe's net profits account. The Acting Deputy
Gomm ssi oner therefore nodified the MG order to the extent it had denanded
that all the tertiary incentive revenue as well as all the associated costs
be included in the net profits account.

BMG appeal ed the Acting Deputy Conmissioner's decision to the Board
(I1BLA 94-472). n February 1, 1995 M filed a notion to renand stating
that "the case record is inconpl ete and does not support the decision.” By
order dated February 16, 1995, the Board granted the request, setting aside
t he deci sion and renandi ng the case for further action.

That action took the formof the January 26, 1996, decision presently
under appeal. Therein, the Deputy CGonmissioner concl uded that the 6-year
Federal statute of limtations, 28 US C 8§ 2415(a) (1994), did not apply
to these admnistrative proceedings. She further found that the tertiary
i ncentive revenue had no rel evance to the base royal ty whi ch had been taken
in kind and sold by the Tribe. However, she determned that, under the
Agreenent between BMG and the Tribe, all the tertiary incentive revenue
recei ved by BM5 fromboth the BPOMJ and the QQJ shoul d have been consi der ed
inthe net profits and payout accounti ng.

She construed the Agreenent creating the net profits account as
requiring BM5to deduct all costs and credit all incone accruing fromthe
enhanced recovery project in order to determne when the payout point had
been reached. She therefore determned that BM5 had viol ated the Agreenent
by charging all the enhanced recovery project's costs to the net profits
account while refusing to credit the account with any of the $876,971 in
additional revenue realized due to the project. In so doing, she rejected
BMG s contention that DCOE regul ations prohibited the Tribe, which was not
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a qualified producer, fromreceiving tertiary incentive revenue, hol di ng
that DCE regul ations could not limt the Secretary's royalty deterninations
and that the provisions of the Agreenent controlled the interests in the

| eases. S nce BM5 had charged 100 percent of its enhanced recovery costs
to the net profits account, the Deputy Gormi ssioner found that BMG had

i nproperly conputed payout by failing to credit 100 percent of tertiary
incentive revenue to that account. Accordingly, she directed BMsto credit
the tertiary incentive revenue to the Tribe's net profits account on a
nonthly basis as it was actual |y received during the period August 1980

t hrough January 1981 and to reflect in the account the effects of these

adj ustnents on payout cal cul ations for that period.

Inits SOR BMsraises three principal grounds for appeal of the
Deputy Gonmissioner's decision: (1) tertiary incentive revenue shoul d not
be included in the net profits share and payout accounting for the Tri bal
| eases; (2) tertiary incentive revenue relating to the GQ3J shoul d not be
included in the net profits share or payout accounting for the BPOMJ and
(3) the 6-year Federal statute of limtations bars M fromdenandi ng
additional royalties and/or revision of net profits share proceeds or
payout cal cul ations. BMscontends that the Agreenent and DCE regul ations,
not MM general royalty valuation authority and rules, control here
because this dispute concerns nonroyalty oil and net profits and payout
accounting. It asserts that the Agreenent, which was devel oped for
secondary recovery purposes, did not contenplate the inclusion of tertiary
incentive revenue in the net profits account or payout accounting. BMG
nai ntains that the Tribe declined the opportunity to participate in the
tertiary recovery project as a cost bearing working interest owner and that
its choice toremain solely a net profits interest ower precludes the
Tribe frombei ng considered a qualified producer entitled to receive
tertiary incentive revenue.

BMG argues that, notw thstanding the treatnent of tertiary incentive
revenue attributable to production fromthe BPQMJin the net profits and
payout accounting, absolutely no basis exists for including tertiary
incentive revenue allocated to the QJin that accounting. According to
BM5 the Agreenent applies only to incone and proceeds allotted to the
Tribal |eases, none of whichis included inthe QOJ S nce the tertiary
i ncentive revenue received for GQAJ production is not proceeds of EPOW
production, BM5 nai ntains that, under the Agreenent, this revenue shoul d
not be included in the BPOMU net profits and payout accounti ng.

Wii | e recogni zing the Departnent’ s consistent position that the
6-year statute of limtations at 28 US C § 2415(a) (1994) does not
apply to admini strative proceedi ngs, BMG neverthel ess insists that Federal
court precedent undermnes that viewpoint. BMsasserts that the Departnent
knew of its activities as early as 1981, yet took no action to recover the
al | eged underpaynents until md-1989, long after the end of the 6-year
limtations period, and that the MM paynent dermand is therefore tine-
barred. BMGalso requests that it be awarded costs and attorney fees as
provided in the Equal Access to Justice Act (EAJA), as anended, 5 US C
8§ 504 (1994), because MM position in this proceeding is not substantially
justified.
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Inits Answer, MVE asserts that 28 US C 8§ 2415(a) (1994) does not
bar the demand for paynent of additional royalties and net profits share
because the 6-year statute of limtations does not apply to administrative
proceedings. M further argues that the tertiary incentive revenue BM5
recei ved nust be included in the Tribe's net profits account because the
Agreenent dictates that all profits, including tertiary incentive revenue,
nust be credited to the net profits account, citing | anguage in section 10
provi ding that charges agai nst the account nust be reduced by "al |l nonies
and * * * other things of val ue recei ved by BMG by virtue of the ownership
of the properties.” S nce tertiary incentive revenue clearly constitutes
noni es and a thing of val ue obtai ned by BM5 by virtue of its ownership of
the properties, MM maintains that the revenue shoul d have been credited to
the Tribe's net profits account.

MVE contends that, contrary to BM5s assertions, the Agreenent
contenpl ated that all consideration paid to BMGwth respect to the
affected Tribal |eases would be credited to the net profits account,
expl aining that, under the Agreenent, the tertiary incentive revenue
affects only the determnation of whether net profits exist. M avers
that BMGs failure to credit the net profits account wth the tertiary
i ncentive revenue del ayed the payout point, and deprived the Tribe of
earlier participation in the 50 percent net profits share and escal ated
rate outlined in the Agreenent. Accordingly, M submts that the decision
properly required BMGto credit 100 percent of the tertiary incentive
revenue fromboth the BPOWJ and the QOJto the net profits account.

BMG s paynent of royalty in kind did not discharge its obligation
under the Agreenent to credit the Tribe's net profits account with the
tertiary incentive revenue, MVB insists, because the agency is not
assessing additional royalty on the royalty in kind oil, but rather
requiring BM5to accurately accredit the tertiary incentive revenue to the
net profits account. Nor does the fact that the Tribe is not a qualified
producer under DCE regul ations preclude consideration of the tertiary
incentive revenue in the net profits account, MV submits, because the
Agreenent requires BM5to credit the account wth that revenue, and
rel evant case lawclarifies that entities other than qualified producers
nay benefit fromtertiary incentive revenue. MB argues that BM5treat ed
the Tribe as a partner in the tertiary recovery programby charging the net
profits account wth the programs costs and nust al so credit the account
wth the revenues regard ess of whether the Tribe is a qualified producer.

ME insists that tertiary incentive revenue fromboth the BPOQW and
the QOJ nust be added to the Tribe's net profits account. MVB points out
that, although BMGincurred all its recoupabl e al | oned expenses on the
BPOW and charged al | those expenses to the net profits account, revenues
fromthe BPOMWJ were insufficient to recoup the expenses so BM5 char ged
above-ceiling prices for production fromthe GOJ M therefore nai ntai ns
that the tertiary incentive revenue fromthe GQJJ constitutes nonies or
other things of value BMcreceived as a result of its ownership and
devel opnent of the tertiary incentive programon the BPOW and was properly
includable in the Tribe's net profits account.
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Fnally, M disputes BMGs request for costs and fees under the EAJA
ME clains that BMGis not entitled to recover its costs and fees because
no adversary adj udi cation wthin the neani ng of the EAJA has taken pl ace.

In reply, BMcagain disputes the inclusion of tertiary incentive
revenue attributable to the GQAJin the net profits and payout accounti ng,
arguing that there is no factual or legal connection between the BPOW
and the GOJ dting language in sections 10 and 11 of the Agreenent
referring to the "properties” and the "subject |eases,”" BM5 nmaintains that
the Tribe can only | ook to EHPOWJ production incone for net profits and
payout accounting. BMGdenies that it received the GJtertiary incentive
revenue by virtue of its ownership of the BPOW | ands, asserting that such
revenue derived fromits ownership of the conpletely unrel ated G3OJ | ands.
BMGreiterates that, under DJE regul ations, the Tribe's failure to attain
qgual i fied producer status precludes it fromreceiving tertiary incentive
revenue or having that revenue credited in net profits or payout
accounting. BMGcontends that case | aw addressi ng gross proceeds
determnations does not apply to this situation which invol ves the
appl i cation of DZE regul ati ons and nonstandard contract |anguage. BMG
further submts that the "all nonies | anguage” in the Agreenent was never
intended to include tertiary incentive revenue and does not override the
DE regulations. Hnally, BMGinsists that this proceeding is an adversary
adj udi cation under the EAJA by virtue of its pendency before the Gfice of
Hearings and Appeal s both previously and currently, and that it is entitled
to recover costs and fees because MB position was not substantially
justified.

In response, MVB disputes BM3 s argunent that none of the tertiary
i ncentive revenue shoul d be considered in determning the Tribe s net
profits share interest because the Tribe is not a qualified producer,
poi nting out that BMG has charged all the expenses of the tertiary
recovery project against the net profits account. M explains that since
the Tribe only benefits derivatively fromthe tertiary incentive revenue
by the use of that revenue to offset the costs of the tertiary recovery
project previously charged against the net profits account, the fact
that the Tribe is not a qualified producer is irrelevant. Nor are the
DCE regul ations control ling here, MV submts, because they do not address
the key issue of whether the | essee's receipt of the higher tertiary
incentive price should be taken into account in determning net profits
share. MV disnmisses BM5s contradictory position that the Agreenent was
never intended to cover tertiary incentive revenue yet allows the deduction
of the costs of the tertiary recovery project fromthe net profits account.
ME al so insists that the tertiary incentive revenue recei ved fromQdJ
production nust be considered in the net profits and payout accounting
because BMG woul d not have been abl e to charge the higher prices for QQJ
production if not for its ownership of the BPOW | eases on which it
devel oped the tertiary recovery project. Again MW enphasi zes that the GQJJ
producti on revenue has rel evance only to the determnation of whet her
the costs of the project on the BPOW have been recovered and, as a
consequence, whether the net profits account has reached payout. Hnally,
MBS asserts that BM5s EAJA claimis grossly prenature because there has
not yet been a final disposition of this proceedi ng.
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[1] As aninitial matter, we reject BM5s contention that the 6-year
Federal statute of limtations, 28 US C 8§ 2415(a) (1994), precludes the
MVE dermands for the recal culation of the Tribe's net profits share and
the payout point and the paynent of additional amounts due. That section,
whi ch governs the tine for commencing judicial actions brought by the
Lhited Sates, provides in part:

Subject to the provisions of section 2416 of this title,
and except as ot herw se provi ded by (Gongress, every action for
noney danages brought by the Lhited Sates or an officer or
agency thereof which is founded upon any contract express or
inplied inlawor fact, shall be barred unl ess the conpl ai nt
isfiledwthin six years after the right of action accrues or
w thin one year after final decisions have been rendered in
appl i cabl e admini strative proceedi ngs required by contract or
by law whichever is later * * *,

28 US C 8§ 2415(a) (1994). This Board has hel d nunerous tines that
statutes establishing tine limts for the coomencenent of judicial actions
for damages on behalf of the Lhited Sates do not limt admnistrative
proceedi ngs wthin the Departnent of the Interior conducted to deternmne
[iability and fix the anount the Governnent clains to be due. See, e.g.,
Santa Fe Mnerals, Inc., 145 IBLA 317, 323 (1998); Cenex, Inc., 145 IBLA
254, 257 (1998); US Al and Refining G., 137 IBLA 223, 230 (1996), and
cases cited.

A dermand for the recal cul ati on and paynent of additional nonies owed
for Tribal oil and gas leases is not a judicial action for noney danages
brought by the Lhited Sates, but is an admnistrative action not subject
tothe statute of limtations. 1d.; see SER, Jobs for Progress, Inc. v.
Lhited Sates, 759 F.2d 1, 5 (Fed. dr. 1985); Chevron US A, Inc.,

129 I BLA 151, 154 (1994); A aska Satebank, 111 IBLA 300, 311-12 (1989).
As the US Qourt of Appeals for the Hfth Qrcuit stated in a Septenber 7,
1994, order granting rehearing of its opinionin Phillips Petroleum@. v.
Johnson, 22 F.2d 616 (5th dr. 1994), and affirmng the district court's
grant of summary judgnent to the defendants in two of four consolidated
cases:

The term"action for noney danages" refers to a suit in
court seeking conpensat ory damages. The plai n neani ng of the
statute bars "every action for noney danages" unl ess "the
conplaint is filed wthin six years." (Enphasis added.) Thus,
actions for noney danages are commenced by filing a conpl aint.
Actions that do not involve the filing of a conplaint are not
"action[s] for noney danages.” S nce the governnent has filed
no conpl aint, the agency action is not a[n] action for noney
damages." Thus, [286 US C] 8§ 2415 is no bar.

(Oder at 3-4, quoted in Texaco Expl orati on and Production, Inc., 134 IBLA
267, 270-71 (1995).)
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VW are wthout authority to decide whether the statute of limtations
woul d bar a judicial suit to collect any underpaynents; such a
determnati on woul d be nade by the court before which any col | ection
proceeding is brought. Genex, Inc., supra;, US QI & Refining G.,
137 I1BLA at 231; see also Phillips Petroleum@. v. Ly an, 951 F. 2d 257,
259-60 (10th dr. 1991). None of BM5s argunents persuades us that the
6-year limtation period in 28 US C § 2415(a) (1994) shoul d be read
expansi vely to apply to administrative proceedi ngs. See Amco Production
., 144 1BLA 135, 139-40 (1998); Meridian AQl, Inc., 140 IBLA 135, 145-46
(1997). V¢, therefore, hold that 28 US C § 2415(a) (1994) does not
prevent MVB fromdenanding that BMGinclude tertiary incentive revenue in
the net profits and payout accounting and remt additional anounts due.

[2] The resol ution of this appeal focuses on the proper
interpretation of sections 10 and 11 of the Agreenent whi ch establish the
net profits account and the variable royalty rate provisions, respectively.

The Board' s task when faced wth the construction of a contract is to
determne and give effect to the intent of the parties as gl eaned fromthe
instrunent as a whol e, according a reasonable interpretation to all parts
of the instrunent and ascribing to the contract |anguage its ordinary and
commonl y accepted neaning. BHP Mnerals International, Inc., 139 | BLA 269,
305-306 (1997); Asarco Inc., 116 IBLA 120, 126-27 (1990), and cases cited.

The parties' intent should be ascertai ned fromthe words of the contract,
when clear and explicit, as long as to do so would not |ead to absurd
consequences. BHP Mnerals International, Inc., 139 IBLA at 306; Exxon
Gonpany, US A, 118 IBLA 30, 36 (1991).

The crux of this dispute centers on whether the tertiary incentive
revenue recei ved by BMcto recoup the costs of the enhanced recovery
project on the BPOMJ nust be credited to the net profits account, and,
if so, whether the tertiary incentive revenue attributabl e to production
fromthe GOJ as well as the BPOMJ nust be included in that account.
MVE and BM5 each enphasi ze different portions of section 10 as support
for their respective positions.

Section 10, quoted extensively above, directs that "the proceeds of
all oil, gas, and hydrocarbons accruing to the Tribal interest” wll be
credited to the net profits account and that charges agai nst the account
Wil be reduced by "all other nonies and the narket value at the tine of
receipt of all other things of val ue recei ved by BM5 by virtue of the
ownership of the properties and personal property and equi pnent | ocated
thereon or used in connection therewth.” (Agreenent at 9.) Section 10
further clarifies that these credits "shall be taken into account sol ely
for determnation as to whether net profits exist and the Tribe shal |l have
no interest therein." 1d. However, section 10 also explicitly states that
"the Tribe shall |ook exclusively to the oil, gas and ot her hydrocarbons
produced fromthe properties for the satisfaction and realization of the
net profits interest.” (Agreenent at 8 (enphasis added).) The Agreenent
states that "[i]n this Section 10 the "~ 235-238-432-Section 16' |ands shal |
be called the "properties.'™ Id. at 7.
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Thus, while section 10 directs that the proceeds of all oil, gas,
and hydrocarbons accruing to the Tribal interest wll be credited to the
net profits account, it limts that accrual to the oil, gas, and other
hydr ocar bons "produced fromthe properties,” which are, inturn, limted
to the "235-238-432-Section 16" |ands. Because tertiary incentive revenue
was part of the proceeds received by BMsfromthe oil, gas, and ot her
hydr ocar bons produced fromthe "properties,” the Agreenent requires the
crediting of that revenue to the net profits account.

BMG attenpts to avoid the all-inclusive | anguage of section 10 by
first insisting that the Agreenent does not cover the tertiary recovery
proj ect devel oped on the BPOMU However, BMG s deduction of the costs
of the project fromthe net profits account established in the Agreenent
belies this claim Ve also reject BMss assertion that, under DOE
regul ations, the fact that the Tribe is not a qualified producer precludes
inclusion of tertiary incentive revenue for net profits accounting
purposes. As MVB correctly points out, the Tribe is not attenpting to
coll ect above-ceiling prices as a seller of its royalty in kind oil;
rather, the tertiary incentive revenue nust be included sol ely to determne
whet her any net profits exist and, if so, the Tribe's share of those
profits. GQven BU3s debiting of the net profits account wth the costs
of the enhanced recovery project, crediting that account wth the
tertiary incentive revenue recei ved for production fromthe "properties”
does not conflict wth DCE s rational e for general |y excl uding royalty
owlers fromsharing in such revenue, i.e., that royalty owers have
incurred no expenses to recoup. See DCE Interpretation 1980-7, 45 Fed.
Reg. 33952 (May 21, 1980); see al so Pennzoil, 109 IBLA at 152 n. 15.
Accordingly, we find no i npedi nent to construing the | anguage of section 10
as requiring that tertiary incentive revenue fromthe "properties" be
credited to the net profits account.

In her decision, the Deputy Gormissioner did not distinguish between
tertiary incentive revenue derived fromthe "properties" and that derived
fromthe BPOWJ as a whole. Her decision authorized the inclusion of all
BPQW tertiary incentive revenue in the net profits account. Ve cannot
find that the | anguage of section 10 justifies such a broad interpretation.

V¢ nust nodi fy her decision and direct that only the tertiary incentive
revenue attributabl e to production fromthe "properties” nay be credited
to the net profits account.

Li kew se, we nust nodi fy her decision to the extent she al |l ons BM5
to charge against the net profits account all $1,227,190 of its enhanced
recovery costs on the BPOMJ Those costs nust be limted to the costs
associated wth the "properties.” Section 10 states that "[a] gai nst the
net profits account shall be charged the followng: Al cost and expenses
incurred by BM5 after the effective date in devel opi ng, operati ng,
equi pping and mai ntaining the properties * * *." (Agreenent at 9.)

A though the parties have concentrated their argunents on the net
profits account and have not explicitly discussed the escalated royalty
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provi sions of section 11 of the Agreenent, we concl ude that the | anguage
of that section requires the inclusion of tertiary incentive revenue
attributable to | ease Nos. 237 and 287 as "incone," as well as allow ng

t he enhanced recovery costs apportioned to those | eases to be included in
"costs,"” for the purpose of determining the nonths, if any, in which the
royalty rate shoul d have escal ated from12¥%percent to 25 percent.

Section 11 defines "incone” as neani ng "gross proceeds of
production all ocated to the subject |eases” mnus certain royalties and
taxes. (Agreenent at 11.) In Pennzoil, 109 IBLA at 156, the Board hel d
that tertiary incentive revenue is properly included wthin "gross
proceeds” representing the val ue of production fromFederal oil and gas
| eases. The parties' utilization of atermwth a specific neaning in the
Federal oil and gas lexicon signifies their intent to adopt that
construction of the term Thus, BMcnust include the tertiary incentive
revenue attributable to the two Tribal |eases covered by section 11 in the
cal cul ations required by that section.

Ve turn nowto the question whether tertiary incentive revenue
attributable to the QOJ nust be included in the section 10 net profits
accounting for the BPCMJ as argued by MB. V& conclude that it shoul d
not be i ncl uded.

The Q3QJ does not contain any section 10 "properties.” |In fact, the
QJ does not include any Tribal leases at all. Ve disagree wth M8
assertion that the section 10 | anguage aut horizing credits for "all nonies
and the narket value * * * of all other things of val ue recei ved by BMG
by virtue of its ownership of the properties” is broad enough to incl ude
tertiary incentive revenue allotted to the GQJ production. MB position
is that, but for BM5s ownership of the properties, it would not have been
able to collect tertiary incentive revenues on production fromthe GOJ
However, MMB construction woul d negate the | anguage cited above
specifically requiring the Tribe to "l ook exclusively to the oil, gas, and
ot her hydrocarbons produced fromthe properties for the satisfaction and
realization of the net profits interest."” Accordingly, we reverse the
Deputy Gonmissioner's decision to the extent it required BMGto credit the
tertiary incentive revenue recei ved for production fromthe GdJto the net
profits account.

[3] Hnally, we deny BMGs request for costs and fees pursuant to
the EAJA 5 US C § 504 (1994), which authorizes the awardi ng of expenses
and attorney fees to the prevailing party in an adversary adj udi cati on.

As aninitial matter, we note that, while BMGclains that it is entitled
to fees and expenses, it has failed to file a fornal and conpl ete
application as required by 43 CF. R 88 4.608-4.611. See Sgna M
Explorations Inc., 145 IBLA 182, 192 (1998). In any event, the EAJAlimts
the award of fees and expenses to those incurred in connection wth an
adversary adj udi cation. An "adversary adjudi cation" is defined in rel evant
part as "an adj udication under section 554 of [Title 5] in which the
position of the Lhited Sates is represented by counsel or otherw se."
5USC
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8 504(b) (1) (O (i) (1994). By its own terns, 5 USC 8 554 (1994) applies
"in every case of adjudication required by statute to be deternined on
the record after opportunity for an agency hearing." See also 43 CF. R
88 4.602(b), 4.603(a). S nce there has been no adversary adj udi cation
inthis case, the EAJA does not apply and no award can be nade. S gna M
Explorations Inc., supra; Herbert J. Hansen, 119 IBLA 29, 31 (1991).

To the extent not specifically addressed herein, the other argunents
rai sed by BM5 have been consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R § 4.1, the Deputy
Gonmissioner's decision is affirned in part, as nodified, and reversed in
part .

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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